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The rift between what com-
puting professionals think
the law of intellectual prop-
erty rights in computer pro-
grams ought to be and what
intellectual property profes-
sionals (mainly lawyers)
think it ought to be is grow-
ing wider every day. At the
moment, it appears that the
intellectual property profes-
sionals are outmaneuvering
the computing professionals
by working toward establish-
ing their vision of the proper
rules on software intellectual
property rights as “the law’’
before the computing profes-
sionais even know that the
rules that will govern their
conduct are being decided.

While there are unquestionably
pros and cons to the software patent
and other intellectual property con-
troversies, the unfortunate fact of
current U.S. policy on intellectual
property rights for such an impor-
tant product as computer programs
is that the policymaking seems
largely to be occurring either behind
closed doors or in courtrooms across
the country in cases in which the
court papers are filed under seal.
This effectively precludes those
whose work will be substantially
affected by the resolution of these
controversies from having any
meaningful input into the process of
shaping the law in a manner that
would make sense to them. Exclu-
sion of computing professionals
from the policymaking process also
means the opportunity to persuade
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them of the merits of proposals even-
tually adopted has been lost. This, in
turn, may have serious conse-
quences for the enforceability of the
proposals if they become the law.
This column will report on this
rift by bringing readers up to date on
some national and international
developments in the intellectual
property rights arena and by report-
ing the results of a survey on
intellectual property rights con-
ducted in August 1991 at the SIG-
GRAPH conference in Las Vegas.
The SIGGRAPH survey results are
much the same as the CHI ’89
survey results reported in the May
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1990 “Legally Speaking” cclumn
(pp. 483-487). Both surveys show
strong support for copyright protec-
tion for source and object code, but
little support for copyright or patent
protection for most aspects of user
interfaces and internal structural
features of computer programs. If
anything, the SIGGRAPH survey
results show even stronger opposi-
tion to copyright protection for lock
and feel than did the CHI '89 survey,
as well as stronger opposition to
patent protection for algorithms.
Further evidence of significant
opposition to patent protection for
computer program-related inven-
tions can also be found in a large
number of letters sent by computing
professionals in response to last
summer’s call for public comment
by a U.8. Advisory Commission on



Patent Retorm that was ostensibly
created to address questions about
patent protection for software in-
novations, among other issues. The
Commission’s recently released
draft report dismisses concerns
raised by software patent oppo-
nents, and urges, if anything,
broadening the role of patents for
software innovations. That the
Commission should be preparing to
make these recommendations is not
surprising to those who know the
composition of the subcommittee in
charge of the computer program-
related invention issues. This aspect
of the Commission’s work seems to
be a thinly disguised effort to pre-
vent a more democratic public de-
bate on software patent issue in
-which the views of computing pro-
fessionals could be considered.
Other events happening outside
the realm of public debate include
the recent release of a draft agree-
ment on intellectual property rights
being considered for inclusion as an
addendum to the General Agree-
ment on Tariffs and Trade
(GATT). Although the draft does
not directly say so, one of its provi-
sions can be read as requiring
member nations to provide patent
protection for software innova-
tions. This aspect of the GATT-
related draft agreement would
seem to implement another recom-
mendation of the U.8. Advisory
Commission on Patent Reform
draft report which urges the U.S. o
strongly encourage other countries
to broaden patent protection for
program-related inventions.

The SIGGRAPH Survey

At SIGGRAPH '91, a panel on in-
tellectual property rights organized
by Xerox researcher Michel Denber
featured four speakers: John Perry
Barlow, songwriter and a co-
founder of the Electronic Frontier
Foundation; Isaac Kerlow, com-
puter artist and chair of the Com-
puter Graphics Department at the
Pratt Institute; Peter Deutsch, chief
scientist at ParcPlace Systems, and
Pamela Samuelson, professor of
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law specializing in software intellec-
tual property law. (Denber tried to
persuade a number of representa-
tives from firms involved in some of
the well-publicized lawsuits to par-
ticipate on this SIGGRAPH panel
to explain why their firms’ positions
in the lawsuits will be good for the
field, but no firm was willing to
have their people comment until
the lawsuits are decided.)

After the panelists spoke and
answered questions, the audience
was asked to respond to a survey
nearly identical to the one on intel-
lectual property rights conducted at
CHI ’89. There were 345 respon-
dents to the SIGGRAPH intellec-
tual property rights survey. As with
the CHI "89 survey (which had 667
respondents), the SIGGRAPH sur-
vey was filled out by people who
mainly worked for firms that de-
velop software for commercial pur-
poses (only l-in-5 of the respon-
dents to these surveys worked for
universities). As one might expect,
a higher proportion of the CHI '89
survey respondents  identified
themselves as user interface design-
ers and human factors engineers
than did the SIGGRAPH survey
respondents, and more of the SIG-
GRAPH respondents identified
themselves as computer artists and
programmers, but otherwise the
respondent demographics were
quite similar (including the 15-16%
who reported being managers on
both surveys). This means there are
now approximately 1,000 comput-
ing professionals who have made
their views known on the major in-
tellectual property controversies of
the day.

Overview of Findings on
various Aspects of Software
Protection

There were three aspects of pro-
grams that enjoyed significant sup-
port for intellectual property pro-
tection among the SIGGRAPH
survey respondents. Like the CHI
’89 respondents before them, SIG-
GRAPHians overwhelmingly sup-
ported copyright protection for the
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Although a strong majority also
supported copyright protection for
object code (as had the CHI survey
respondents), support for copy-
right protection for object code was
nonetheless lower among both SIG-
GRAPH and CHI respondents
than was the support for copyright
tor source code. The other aspect
of software that enjoyed strong
support for copyright protection
from SIGGRAPH respondents was
computer-generated images (a sub-
ject about which no inquiry was
made on the CHI survey). Table 1
reflects the results of this part of
the SIGGRAPH survey.

Although the SIGGRAPH sur-
vey results on user interface issues
were quite similar to those from
CHI ’89, there were some differ-
ences in their views on protection
for internal design elements of pro-
grams. A slight majority (52%) of
CHI ’89 survey respondents had
supported copyright or patent pro-
tection of pseudocode whereas only
39% of SIGGRAPH respondents
favored protection for it. There was
also somewhat less support among
the SIGGRAPH respondents for
copyright or patent protection for
modular design. Some 40% of CHI
respondents had favored protec-
tion for modular design, but only
28% of the SIGGRAPH respon-
dents favored such protection.

The most striking contrast be-
tween the SIGGRAPH and the car-
lier CHI survey results was the dra-
matically lower support for patent
protection for algorithms among
SIGGRAPHians. A total of 39% of
the CHI survey respondents had
favored patent protection for algo-
rithms, and another 8% favored
copyright protection for them. This
was less than a majority opinion,
but among the SIGGRAPH respon-
dents, only 13% favored patent
protection for algorithms (with
another 9% favoring copyright
protection for them). To put it a
slightly different way, nearly 4 out
of 5 of the SIGGRAPH respon-
dents were against patent or copy-
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right protection for algorithms,
whereas the CHI respondents were
almost evenly split on the issue.

A number of respondents com-
mented on software patent issues in
the blank space at the end of the
SIGGRAPH survey. One person
expressed the view that patents
could provide significant protection
for smaller software developers
against “theft” of their ideas by
larger firms. Others commented
that patents on truly inventive ideas
would be OK, but thought that too
many patents had been granted to
trivial things. Still others objected to
the duration of patents, suggesting
that five years might be a more
appropriate duration than 17 years.
Another comment suggested that
those who independently devel-
oped an idea should not be pre-
cluded from using it, and objected
to patents because of the com-
pletely exclusionary character of
this form of intellectual property
protection.

Stronger Opposition to Look
and Feel

Opposition to copyright protection
for the look and feel of computer
programs was also stronger among
the SIGGRAPH respondents than
among the CHI '89 respondents.
More than three-quarters of the
CHI respondents had expressed
opposition to protection for the
look and feel of computer pro-
grams. Of the SIGGRAPH respon-
‘dents, however, 94% were opposed
to look and feel protection.

The SIGGRAPH survey ques-
tionnaire asked the same two ques-
tions on predicted effect on the re-
spondent’s own work and on the
industry if the currently pending
copyright  lawsuits  established
strong protection for the look and
feel of user interfaces. As with the
SIGCHI survey, a 5-point scale was
used to gauge the respondents’ pre-
dictions. (see Table 2)

The average predicted effect of
strong look and feel protection on
one’s own work from the SIG-
GRAPH survey was 2.12; the aver-
age for the CHI 89 survey was
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2.049. A larger percentage of the
SIGGRAPH than CHI respondents
(28% vs. 19%) did not expect an
effect on their own work. Even so,
68% of the SIGGRAPH respon-
dents anticipated a negative effect
on their own work, and only 4%
thought that strong protection
would have a positive effect on
their work.

As with the CHI survey, more
SIGGRAPH respondents predicted

these suits. Only 7% of SIGGRAPH
respondents expected no effect on
the industry (quite similar to the 4%
response from the CHI survey) if
look and feel protection became the
law. The identical percentage of
SIGGRAPH and SIGCHI respon-
dents—namely 57%—expected
strong negative consequences to the
industry from strong look and feel
protection, as Table 2 demon-
strates.

Table 1.
Support for Protection by Copyright or Patent*

Copyright

For:

Ul layout
look and feel

comp images

Patent  Both  Neither N
65% 2% 3% 7% 293
module design 18% 9% % 72% 269
6% 1% 0 92%
19% 1% 1% 79% :
5% g 4 o 312

*of those expressing an opinion

Table 2.
Predicted Effect of Look and Feel Protection

o e R

SIGGRAPH 28% 2% 2%
SIGCHI 19% 7% 2%

0%
36%

3% 7% 3%
29% a% 7% 3%

SIGGRAPH

SIGCHI 57%

1 = strongly negative, 3 = no effect. 5 = strongly positive

negative effects for the industry
than for their own work if the look
and feel lawsuits established strong
protection for user interfaces. The
average predicted effect on the in-
dustry score on the same 5-point
scale was 1.58 for the SIGGRAPH
survey; it had been 1.646 in re-
sponse to the CHI survey. Only 4%
of the SIGGRAPH respondents
predicted a positive impact on the
industry if the look and feel law-
suits were successful, whereas 10%
of the CHI respondents had antici-
pated a positive impact on the in-
dustry from success by plaintiffs in

Similar Results Concerning
Other Ul Features

Apart from the stronger opposition
to look and feel protection, the
SIGGRAPH survey yielded quite
similar results to the CHI 89 survey
concerning other aspects of user
interfaces. A total of 92% of SIG-
GRAPH respondents opposed pro-
tection of user interface commands,
as had 88% of the CHI respon-
dents. In addition, 91% of SIG-
GRAPH respondents opposed pa-
tent or copyright protection for
user interface functionality, as had
83% of CHI respondents. There



was somewhat less support among
the SIGGRAPH than CHI respon-
dents for protection of user inter-
face screen layouts (79% opposition
among SIGGRAPH and 69%
among CHI respondents) and for
user interface screen sequences
(90% opposition among SIG-
GRAPH and 79% among SIGCHI
respondents). [cons, however, were
thought deserving of protection by
almost equal percentages of SIG-
GRAPH (44%) and SIGCHI (43%)
respondents.

One additional question asked
on the SIGGRAPH survey that was
not asked on the CHI survey was
whether copyright or patent pro-
tection should be available for com-
puter-generated images. Of the
SIGGRAPH respondents, 81% fa-
vored copyright protection for such
images. (Another 1% thought pa-
tents should be available for them).
The difference between the com-
puter-generated images and icon
responses was somewhat surprising
given that icons are just little im-
ages. Michel Denber thought the
difference in responses to these two
questions might be due to a percep-
tion by people in the SIGGRAPH
community that there are compara-
tively few effective ways of iconi-
cally representing particular func-
tions, but an infinite number of
interesting  computer-generated
images. Because of this, people may
not want to be forbidden from
using an effective icon, but may not
object to protection of computer
art. Artistic expression is based on a
much less constrained intellectual
space, where the existence of one
image does not preclude the crea-
tion of others on a similar theme.

Other survey Findings

As with the CHI "89 survey, the
SIGGRAPH survey asked respon-
dents how constrained they cur-
rently felt about the uses they could
make of research and design inno-
vations they saw at SIGGRAPH
after the conference. The results
were quite similar to those obtained
in response to a nearly identical

question on the CHI '89 survey.
Some 31% of the SIGGRAPH re-
spondents (as compared with 31%
of the CHI respondents) felt no
restriction; that is, they felt they
could freely use anything they
learned about or saw at the confer-
ence.

As compared with 49% of CHI
respondents, 54% of SIGGRAPH
respondents felt some restriction;
that is, they felt that they could not
copy exactly, but could reimple-
ment or reengineer any interesting
designs they saw at the conference.
Also, 14% of the SIGGRAPH re-
spondents (as compared with 19%
of CHI respondents) felt significant
restrictions; they could copy only
general concepts or ideas at the re-
search stage. One percent of both
groups felt totally restricted; that is,
once they saw something at SIG-
GRAPH, they felt they could not
copy it into a work of their own.

Those who attended the SIG-
GRAPH intellectual property panel
felt reasonably familiar with these
kinds of legal issues. A total of 17%
indicated they felt moderately fa-
miliar with the issues before attend-
ing the panel. Another 18% felt
highly familiar with them. Only
11% indicated they had not been
familiar with the issues before at-
tending the panel session. Only
one-quarter of the SIGGRAPH re-
spondents noted that attending the
panel session had changed their
views on the legal issues. (In con-
trast, half of the respondents had
changed their minds on the issues
after hearing the CHI debate.) Of
those whose minds were changed as
a result of attending the SIG-
GRAPH session on intellectual
property rights, only I in 8 thought
that protection should be stronger
after hearing the issues discussed.
(The CHI survey showed a re-
spondent shift in the same direc-
tion, although by a different mar-
gin. Only 1 in 11 changed his or her
mind to thinking that protection
should be stronger after hearing
the CHI debate.)

As with the CHI *89 survey, there

was majority support for the idea
that the SIG should use the results
of the survey to take an official po-
sition on the legal issues. Some of
those who opposed this idea did so
because the respondent group was
not a representative sample of the
SIGGRAPH membership. Several
SIGGRAPH  respondents  ex-
pressed the view at the end of the
survey that ACM and their SIG
should get more actively involved in
the legal issues, not only by educat-
ing its membership about them, but
also by lobbying Congress about
changes in the law or taking a stand
in some lawsuits. (In fact, ACM’s
Executive Committee has approved
a proposal for beginning an investi-
gation of software intellectual
property issues. However, efforts
have yet to get underway.)

Developments on the
Patent Front
About two years ago, after some
National Research Council work-
shops aired conflicting views on
software intellectual property is-
sues, a Congressional hearing was
held on software intellectual prop-
erty issues. At this hearing, soft-
ware developers Mitch Kapor and
Dan Bricklin, among others, ex-
pressed a number of concerns
about patent protection for soft-
ware innovations. Some of the con-
cerns pertained to problems with
how the U.S. Patent and Trade-
mark Office (PTO) was implement-
ing its policy on computer pro-
gram-related  inventions  (e.g.,
problems arising from the PTO’s
ignorance of the prior art and too
low a standard as to what software
innovations were inventive enough
to be patented). Some concerns
were more fundamental in nature
(e.g., whether patent protection for
software innovations might signifi-
cantly raise the barriers to entry for
the software industry, especially
worrisome because small software
firms have been at the forefront of
innovation in this industry).

At about the same time, the U.S.
began to consider proposals to
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The most striking survey contrast was the dramatically lower support

change its patent law to make it
more like the patent laws of other
industrialized nations. To address
questions that have arisen concern-
ing patent protection for computer
program-related  inventions  (in-
cluding those raised at the Con-
gressional hearing) and to consider
the patent harmonization proposals
and some other issues, the U.S.
Department of Commerce estab-
lished an Advisory Commission on
Patent Law Reform.

Although one important set of
issues to be addressed by the Com-
mission concerned software pa-
tents, no effort was made to find a
prominent computing professional
who had no stated position on the
issues to serve on the Commission.
The person appointed to serve as
chair of the Commissions’ working
group on the computer program-
related inventions was Howard
Figueroa, an IBM executive who
had publicly spoken in favor of pa-
tent protection for computer pro-
gram innovations before his ap-
pointment to the Commission.
(Interestingly, 20 years ago IBM
was one of a number of computer
firms who submitted an amicus
brief to the U.S. Supreme Court in
the Gottschalk vs. Benson case argu-
ing against patent protection for
algorithms and other program-
related inventions because of their
mathematical character. The na-
ture of program algorithms has not
changed at all in the past two de-
cades, but IBM’s position on the
patent issues has completely re-
versed itself.)

The public interest representa-
tive on the Commission’s working
group on the computer program
issues was William Keefauver, the
lawyer who argued the Benson case
before U.S. Supreme Court on be-
half of AT&T (the assignee of Ben-
son's patent rights). Keefauver has
made no secret of the fact that he
regards the Supreme Court’s ruling
that Benson’s algorithm for con-
verting binary coded decimals to
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pure binary form was unpatentable
was  wrongly decided. With
Figueroa and Keefauver on the
working group on the computer
program-related issues, along with
three other lawyers specializing in
patent law (and an IBM attorney as
an alternate member), it was widely
expected that the group would con-
clude that patents were appropriate
for computer program-related in-
ventions. Indeed, any other conclu-
sion would have been extremely
surprising. (Samuelson has yet to
meet a patent lawyer who has
doubts about the advisability of pa-
tent protection for software innova-
tions.)

Last spring the Commission pub-
lished a set of questions for com-
ment from the public. Most of the
questions dealt with patent har-
monization and other issues, but
the first group of questions focused
on the computer program-related
issues. Even the manner in which
the Commission stated its questions
on the computer program issues
suggested something other than an
open mind on the issues. One of the
questions, for example, asked
whether there was any reason why
patent protection should be re-
moved for computer program-
related inventions. This way of stat-
ing the question suggests the law
clearly provided patent protection
for computer program innovations
when, in fact, the case law is in con-
siderable disarray on this subject.

The Commission has acknowl-
edged receiving 545 letters in re-
sponse to this set of questions.
Nearly 80% of the letters addressed
the computer program-related
questions; 60% addressed only the
computer program-related issues.
The Commission has not provided
further information about the let-
ters, such as the numbers of re-
spondents who opposed or sup-
ported patent protection for
computer Pprogram  innovations.
Electronic versions of some of these
letters were posted on electronic

for algorithm patent
protection among
SIGGRAPHians.

bulletin boards. From these, it is
clear that quite a number of the let-
ters were critical of software patents
and quite a number came from
computing professionals.

The draft report of the Commis-
sion’s working group on the com-
puter program-related issues was
released last January. Unsurpris-
ingly, it concludes that patent pro-
tection for computer program-
related inventions is well-estab-
lished in the law and should be
continued. By endorsing the view
expressed some years ago by patent
scholar Donald Chisum that algo-
rithms and other computer pro-
gram-related inventions are patent-
able because they are processes and
have a technological character, the
draft report seems to call (as
Chisum also did) for the overruling
of the 1972 Gottschalk vs. Benson
decision in which the U.S. Supreme
Court decision ruled that computer
program algorithms were un-
patentable on account of their
mathematical character.

The draft report states that it
considered all the letters submitted
in the response (o the request for
public comments. But the report
mainly mentions potential objec-
tions to the patenting of software
innovations as a prelude to dismiss-
ing them. (This part of the report
follows the form: “A” is not a prob-
lem because of X; “B” is not a prob-
lem because of Y; and so on.) The
draft report does, however, recom-
mend a number of changes in PTO
procedures for dealing with pro-
gram-related inventions. For exam-
ple, it states that the Office should
have better access to the prior art
for software innovations and better
ways of classifying software so that
people can search more effectively
for what has been patented before.
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The draft report also asserts that
Europe and Japan now strongly
support patent protection for the
patenting of computer program-
related inventions, and that the
major patent offices around the
world are operating in substantial
harmony concerning patent protec-
tion for software innovations. It
further urges the US. o press
those nations that do not provide
patent protection for software in-
novations to modify their policies to
make program-related inventions
patentable, saying that the U.S.
competitive edge in software de-
pends on the availability of patent
protection. (It would take an entire
column to explain why the report’s
assertions about other nations’ pa-
tent standards are not completely
accurate, but it is worth noting that
the competitive edge currently en-
joved by the U.S. software industry
was achieved in a legal environment
in which patent protection was not
available for most computer pro-
gram-related inventions.)

GATT-Related Developments
For the last several years, negotia-
tions have been underway to reach
agreement on international norms
on intellectual property rights
within the framework of the
GATT. In mid-December 1991, a
draft agreement on Trade Related
Intellectual Property Rights
(TRIPS) aimed at achieving this
goal was distributed. It is now
under consideration by member
nations. Negotiations are expected
to continue for some time. It is far
from clear that this draft will be
adopted, mainly because Third
World and industrialized nations
have not yet resolved some long-
standing disagreements on a num-
ber of its provisions (such as those
requiring patent or patent-like pro-
tection for new species of plants).
Only a few of the provisions of
the draft TRIPS agreement deal
with computer software issues. The
main provision of the TRIPS agree-
ment concerning intellectual prop-
erty rights in computer programs is
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that which would require member
nations to protect computer pro-
grams as “literary works” under
copyright law. The patent section
of the draft TRIPS agreement does
not directly mention computer soft-
ware, but the provision does say
that patents are to be available with-
out regard to the field of technol-
ogy to which they pertain. Since itis
difficult to dispute that computer
programming pertains to a “field of
technology,” this provision can be
interpreted as requiring member
nations to protect software innova-
tions by patent law (notwithstand-
ing the statutory provisions that
many nations have excluding many
program-related inventions from
patents and judicial interpretations
in many nations that have tended to
limit the extent of patent protection
for software innovations).

Those who support this expan-
sive interpretation of the draft
TRIPS agreement, like those who
wrote the Patent Advisory Commis-
sion draft report, tend to assert that
there is already a significant con-
sensus, at least among industrial-
ized nations, in favor of patent pro-
tection for software innovations
(when, in fact, there is not). They
also tend to ignore significant dif-
ferences in patentability standards
employed by those nations that do
provide some degree of patent pro-
tection for software innovations. At
an international conference on
software  intellectual  property
rights sponsored by Japan’s Soft-
ware Information Technology Cen-
ter held in Tokyo in December,
Jean-Francois Verstrynge, the head
of the EC Directorate which issued
the EC Directive on Copyright Pro-
tection for Computer Programs,
after listening to discussion of Brit-
ish, German, U.S. and Japanese
patent caselaw on patent protection
for computer program-related in-
ventions, stated that the discussion
had convinced him that it was pre-
mature to say there was sufficient
consensus on this set of issues to
make it part of the GATT frame-
work.

Conclusion

The SIGGRAPH intellectual prop-
erty rights survey, like the CHI "84
survey before it, demonstrates that
there is strong support for copy-
right protection for source and ob-
ject code, but strong opposition to
extending copyright protection to
such things as look and feel within
these segments of the technical
community. Those surveyed ex-
pected negative consequences for
their own work and for the industry
and community of which they were
a part if the look and feel lawsuits
established strong copyright pro-
tection for user interfaces. The sur-
vey also suggests there is a signifi-
cant opposition within these
communities concerning patent
protection for software innova-
tions.

Neither the SIGGRAPH or the
CHI ’89 surveys purport to be any-
thing more than what they are: in-
teresting sets of data about what
people in these communities think
about the legal issues that affect
their field. It would be interesting
to know whether these surveys ac-
curately reflect the membership
views of the ACM or the various
SIGs. Survey respondents want
ACM or their SIGs to get more in-
volved in the legal issues. Some of
this involvement might be educa-
tional in nature; some might be
more proactive than that. Perhaps
further surveys would be useful as
well.

Intellectual property rights are,
of course, not a popularity contest.
What people in a particular field
think the law should be on a partic-
ular issue, even if by substantial
margins, does not necessarily mean
the courts or the legislature will or
should agree with that group’s as-
sessment. But what people think
about the norms that will govern
their work and the industry as a
whole ought to matter (if for no
other reason than if there is a sub-
stantial gap between what people in
the field think the rule should be
and what the rule is, they may not
respect the rule, or may devise
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strained interpretations of it that
might lead to more litigation.} Re-
sentment at being excluded from
the process of shaping the rule can
also undermine the effectiveness of
a rule.

It may be, as some have sug-
gested, that the disagreements that
have arisen within the technical
community about intellectual prop-
erty rights issues are simply reflec-
tions of distress at the changing
norms of the field. Just as the prai-
ries of the western U.S. were once
open to any traveler who might
cross them or settle there, software
was once developed in an environ-
ment in which intellectual property
rights played a negligible or minor
role. Just as the erection of fences
marked the passing of the western
frontier, the passage of the soft-
ware copyright amendments and
new interpretations of patent law
that have expanded the role of pat-
ents in the protection of software
innovations may simply be abstract
legal equivalents to the barbed wire
fences that brought about the end
of the western frontier,

Computer programs are unques-
tionably an important item of com-
merce, not only in the U.S., but in
many other nations. Given the in-
ternational nature of commerce of
this product and its associated ser-
vices, it is understandable that the
U.S. and other exporters of soft-
ware products would press other
nations for adoption of relatively
uniform rules for protecting intel-
lectual property rights in software.
But it is a bad way for the U.S. (or
any other country) to make public
policy by pushing for adoption of
an international treaty requiring
member nations to give patent pro-
tection to software innovations and
then use that requirement as a basis
for asserting that the U.S. (or any
other country) has to patent soft-
ware innovations in order to com-
ply with its treaty obligations.

Computing professionals rely on
the strength of the software indus-
try, both for their employment and
for the tools with which they con-
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duct their work. They have a strong
and abiding interest in the success
of this industry, and in the exis-
tence of intellectual property rights
that provide needed incentives for
investmentin the industry. In addi-

tion, they have a strong sense of

professional responsibility and they
care very much about the norms

that govern their work. By virtue of

their experience in the field, com-

puting protessionals also have some
insights about what kind and what
extent of intellectual property pro-
tection for software is appropriate
that those who are making policy in
this area would do well to heed. B
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